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CASE SUMMARY 

PROCEDURAL POSTURE: Plaintiff joint venturers sought to enjoin defendant, the United States Army 
Corps of Engineers, from cancelling a bid invitation for river and harbor improvement contracts, which the 
corps planned to do pursuant to 33 U.S.C.S. § 624 due to the fact that all the bids received were 25 
percent higher than the corps estimates of the dredging project. 

OVERVIEW: The joint venturers claimed that the corps violated the Fed. Acquisition Reg. §.14.404-1, 
specifically codified at 48 C.F.R. § 14.404-1, by not awarding a contract to the lowest responsible bidder 
without a compelling reason to do so and the evidence showed that the corps estimate was unreasonably 
low due to calculation errors that violated of 48 C.F.R. § 14.404-l(c)(6); and the corps breached the 
implied-in-fact contract provision contained in all government solicitations to consider bids in a fair and 
reasonable manner. The court granted the joint venturers their requested injunctive relief and held that 
based on the evidence presented and the calculations provided by the corps that the corps had 
miscalculated the costs involved in the dredging project and once the calculations were corrected that the 
bid made by the joint venturers was within 25 percent of the corrected cost estimate and in compliance 
with 33 U.S.C.S. § 624, 48 C.F.R. § 14.404-1. The court further held that the corps had failed to prepare a 
fair and reasonable cost estimate for the project; violated its implied-in-fact obligation to treat all fully, 
fairly, and honestly; and therefore could not cancel the bid. 

OUTCOME: The court granted the injunctive relief requested by the joint venturers and enjoined the corps 
and all persons acting in concert with the corps from awarding a contract or disbursing funds to anyone 
other than the joint venturers for the dredging project. 
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Civil Procedure > Remedies > Injunctions > Permanent Injunctions i&3 

Contracts Law > Remedies > Equitable Relief > Injunctive Relief^ 

Evidence > Inferences & Presumptions > General Overview ^ 

HN17 ± Before granting permanent injunctive relief in those cases where a plaintiff proves the breach of 
"the implied contract, a claims court must also consider (i) whether an injunction is within the 
public's interest; (ii) whether the plaintiff will suffer irreparable harm, including an inadequate 
remedy at law, if the injunction is not granted; and (ill) the extent of injury to the defendant if 
the injunction is granted or where the balance of hardships lies. More Like This Headnote 



COUNSEL: [**1] Peter M. Kilcullen, Washington, District of Columbia, attorney of record for Plaintiffs. 

Shalom Brilliant, Washington, District of Columbia, with whom was Assistant Attorney General Stuart M. 
Gerson, for Defendant, 

JUDGES: Gibson, Judge. 

OPINION BY: GIBSON 

OPINION 



[*561] GIBSON, Judge: 

This is a pre-award bid protest case seeking injunctive relief under 28 U.S.C. § 1491(a)(3) (West Supp. 1989). 
1 Plaintiffs Bean Dredging Corporation and Weeks Marine, Inc. ^ (hereinafter Bean, Weeks, or plaintiffs) are 
joint venturers who seek to enjoin the United States Army Corps of Engineers (Corps or defendant) from 
cancelling an invitation for bids, which contemplates the performance of maintenance [*562] dredging 2 on 
the Mobile River in Mobile, Alabama. The Corps has proposed to cancel the invitation pursuant to the authority 
of 33 U.S.C. § 624 (West Supp. 1989), which prohibits the award of river and harbor improvement contracts 
W hen every bid received by the Corps is more than 25% higher than the government's estimate for 
performance of that same work. Plaintiffs, the lowest responsive and responsible bidders on subject project, 
challenge the defendants authority to cancel the invitation. Specifically, they contend that the Corps did not 
prepare [**2] a fair and reasonable cost estimate of a well-equipped contractor doing the work, as required 
by 33 U.S.C. § 624 and applicable regulations. Moreover, plaintiffs aver that this failure constitutes a violation 
of the implied-in-fact contractual obligation requiring the defendant to consider and treat all bids fairly. 



FOOTNOTES 

i Jurisdiction is premised on HN1 ?28 U.S.C. § 1491(a)(3), which provides as follows: 

To afford complete relief on any contract claim brought before the contract Is awarded, the 
court shall have exclusive jurisdiction to grant declaratory judgments and such equitable and 
extraordinary relief as it deems proper, including but not limited to injunctive relief 



2 Maintenance dredging is the process by which materials that have accumulated in a previously dredged 
■ channel are removed to maintain the desired channel width and depth. This is to be distinguished from 
original dredging, which is the process of creating a new channel through the removal of virgin materials. j 
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Plaintiffs' motion for a temporary restraining order was denied as moot. Their motions for preliminary and 
permanent injunctive relief were thereafter consolidated, and a hearing was held on the [**3] merits for a 
permanent injunction from November 29, 1989 to December 5, 1989. For the reasons stated hereinafter, we 
grant plaintiffs' consolidated motion for injunctive relief. 

Facts 

The Corps 1 Mobile District Office issued Invitation for Bids (IFB) No. DACW01-89-B-0076 on July 27, 1989, The 
IFB solicited bids for maintenance dredging on the Mobile River ship channel in Mobile, Alabama. The work 
was to be performed on that portion of the river between Station 0 + 00 - tangent 1 and Station 31 + 60 - 
tangent 5; a dredging channel of approximately 24,000 to 25,000 feet in length and 500 to 1,000 feet in 
width. The IFB required "the removal .... of the material lying above the channel bottom elevations (below 
mean low water) and over the channel bottom widths and lengths as specified on the contract drawings," PX 
3, p. 2A-1. This requirement contemplated the removal of ail shoal 3 material within a box-cut prism. Thus, 
offerors were required to bid the project according to the materials within the prism, described as a depth of - 
42.0 feet below mean low water and the channel width prescribed by contract drawings referenced in the IFB. 
The quantity of materials to be removed [**4] was not advertised by the Corps. Bidders were, therefore, 
required to make this determination for themselves on the basis of IFB drawings coupled with three channel 
surveys included with the IFB. These three surveys, taken in November 1988, May 1989, and August 1989, 
provided all bidders with various channel cross-sections which indicated the distribution of the shoal material 
to be removed from the box-cut template. 

FOOTNOTES 

3 The shoal is that material deposited in the channel over time. In this case, it is comprised primarily of 
- mud and silt traveling down the Mobile River, and deposited in Mobile Bay. It also includes any material 
deposited in the channel as a result of tidewater effects. ^ 



The materials dredged were to be deposited in two disposal areas. The quantity of the materials to be placed 
in the first disposal area, known as Mud Lakes 6/7, was restricted to 1,000,000 gross cubic yards. The 
remainder of the dredged materials was to be deposited in the second disposal area, known as Gaillard Island, 
which was approximately 14 miles beyond the mid-point of the Mobile River work site. The fact of the 
foregoing distance to Gaillard Island as a disposal site necessarily [**5] contemplated the use of dredging 
pipeline with an average length of 72,000 feet. This requirement unquestionably made the project 
unconventional in that it required substantial amounts of submersible pipeline. This is so for the additional fact 
that the pipeline length was more than the Corps had used on any of five previous contracts in the Mobile 
River, PX 8. 

Under the terms of the IFB, bidders were required to submit fixed, lump-sum prices for four line bid Items. 
The four required components of each bid included: 

[*563] Bid Item 

# 1 — Mobilization and Demobilization; 

# 2 — Mobile River Dredging; 

# 3 - Dike Construction and General Rehabilitation for both the Mud Lakes 6/7 and Gaillard 
Island Disposal Areas; and 

# 4 -- Operation and Maintenance Costs Associated with the Mud Lakes 6/7 and Gaillard Island 
Disposal Areas. 



The Corps, as required, prepared a project contract estimate by which it sought to judge all bids received 
pursuant to the solicitation. That estimate was prepared by Mr. Paul Warren, Area Engineer for the Mobile 
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District. As Area Engineer, Mr. Warren is responsible for monitoring the condition of federal navigational 
channels in the Mobile [**6] District, drafting contract specifications for dredging projects, estimating the 
cost of dredging projects in the District, and execution of those projects. Mr. Warren, a civil engineer 
registered in the State of Alabama and employed with the Corps since 1974, estimated the cost of the project 
in issue on four separate occasions. See Appendix E. Each such estimate was prepared on a cost basis, 
without reference to profit. Additionally, the first two estimates, prepared prior to this litigation, were noted 
approved by Mr. James R. Couey, Engineering Division Chief, Said estimates were as follows; 4 







The Corps* Estimates 






Original 


Revised 


Revised 


Best & 


Item 


Estimate 


Before Trial 


at Trial 


Final 


1 Mob & Demob 


$ 437,698 


$ 3,222,625 


$ 3,426,031 


$ 3,424,945 


2 Dredging Mobile River 


5,392,002 


4,256,841 


4,256,841 


4,267,006 


3 D/A Activities Dike 


84,036 


84,036 


84,036 


84,036 


4 D/A Activities Operations 


146,760 


146,760 


146,760 


146,760 




$ 6,060,496 


$ 7,710,262 


$ 7,913,668 


$ 7,922,747. 



The Best and Final Estimate (B&FE), DX 7, was increased by the Corps over the Original Estimate by the 
amount of $ 1,862,252 ($ 7,922,747 - $ 6,060,495) or by 30.72%. The circumstances regarding the 
preparation of each are discussed seriatim, along with its impact on the award process. 



FOOTNOTES 

4 The "Original Estimate" was for $ 6,060,496.01 and is contained in PX 7, p. 1. It was later superseded by 
• a "Revised Estimate," PX 7, p. 21, in the amount of $ 7,710,262.06. The "Revised Estimate," by correcting 

an error in addition for mobilization and demobilization, was modified at trial to $ 7,913,668. Tr. 480-481. 

Finally, Mr. Warren prepared a "Best and Final" Estimate in the amount of $ 7,922,747.17, DX 7, which 
; was not introduced until the third day of trial. Through all of these revisions, only bid items # 1 and # 2 
; were modified. Each of the four government estimates are set forth in detail, on Appendix E. 



Plaintiffs, a joint venture in which Weeks was to provide the financial assistance and Bean was to furnish the 
labor and equipment, submitted an $ 11,246,000 fixed lump-sum bid on the Mobile River dredging project. It 
estimated that the following costs would be incurred for each of the four bid items: 



Item 


Amount 


(1) Mobilization/Demobilization 


$ 3,700,000 


(2) Dredging Mobile River 


7,416,000 


(3) D/A Dike Construction 


100,000 


(4) D/A Operation and 
Maintenance 


30,000 


Total Bid 


$ 11,246,000. 



[**8] Their bid was prepared by Mr. Ancil Taylor, the holder of a bachelor of science degree in construction 
engineering and plaintiff Bean's Manager of Engineering and Estimating. Mr. Taylor has been employed in this 
capacity for 10 years and is responsible for bidding, analyzing equipment production capabilities, and 
implementing any dredging methods that would enhance productivity. Mr. Taylor is not, however, a licensed 
engineer, nor is there evidence of any graduate degrees or study in the engineering field. 

[*564] The Corps opened bids on September 28, 1989, and received four responsive offers. All were judged 
and compared with the $ 6,060,496.01 Original Estimate, the only Corps' estimate in existence at that time. It 
was concluded by the Corps that the lowest bid had been submitted by plaintiffs. 5 However, citing HW2 ?33 
U.S.C. § 624, see note 14, infra, which prohibits the award of river and harbor improvement contracts when 
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all bids exceed the government's estimate by more than 25%, the Corps refused to award the contract. More 
specifically, plaintiffs' $ 11,246,00 bid was far more than 25% greater than the $ 6,060,496.01 the Corps 
estimated would be required to accomplish [**9] the work. Under its $ 6,060,496.01 Original Estimate, 
assuming, of course, it complied with 33 U.S.C. § 624, the Corps could not have made an award on any bid 
higher than $ 7,575,620. 6 



I FOOTNOTES 

: 5 The other bids were as follows: $ 11,365,000 by T. L. James and Co.; $ 12,000,000 by Great Lakes, 
Inc.; and $ 18,000,000 by Mike Hooks, PX 4. 

• 6 An awardable bid equals no more than the government's fair and reasonable estimate multiplied by 1.25 
(awardable bid = government estimate x 1.25). Thus, $ 7,575,620 = $ 6,060,496 x 1.25, see 33 U.S.C. § 
624. 



Bean, on behalf of the joint venture, protested the reasonableness of the government's estimate by a fax 
transmittal to the Corps on September 29, 1989, PX 5. Said protest requested a review of the Corps' Original 
Estimate prior to any further action by the Corps, which was done. As a consequence, the Corps made a 
reconsideration of its estimate, by making some minor changes which did not significantly alter the estimate 
sufficiently to create an awardable bid, PX 7, p. 40. Subsequently, the Corps informed plaintiffs by telephone 
that it intended to deny the protest, but offered to further consider any submissions that might influence 
[**10] the contracting officer's decision. In response, plaintiffs submitted an extensive written analysis of 
the project costs which they deemed to be fair and reasonable, dated October 10, 1989. They attempted to 
substantiate the alleged reasonableness of their $ 11,246,000 bid and also sought to demonstrate deficiencies 
in the government estimate, PX 6. This submission led to a meeting on October 11, 1989, in which Bean, 
again on behalf of the joint venture, was allowed to make a verbal presentation of plaintiffs' case, PX 6. The 
Corps analyzed plaintiffs' submission as supplemented and determined that some changes were appropriate. 
It (the Corps) thereafter prepared a Revised Estimate of $ 7,710,262, PX 7, p. 21. 

The Revised Estimate, while not creating an awardable contract, 7 led the Corps to conclude that a negotiated 
procurement was possible. Consequently, the Corps decided to convert the IFB to a request for proposals 
(RFP) to enable the Corps to negotiate with any and all of the original four bidders to produce an awardable 
contract. When informed of this decision, plaintiffs requested another audience with the Corps. Two meetings 
were held on October 20, 1989, in which [**11] plaintiffs' vigorously contested the Corps' plan to cancel the 
IFB, PX 7, p. 41. Plaintiffs and the Corps were unable to reach an agreement, whereupon plaintiffs filed suit in 
this court to enjoin cancellation of the IFB on November 7, 1989. Said suit contends that plaintiffs' bid was not 
treated fairly, as required, in that the Corps' estimate was determined in violation of 33 U.S.C. § 624. 



i FOOTNOTES 

; 7 Notwithstanding the revised estimate, the Corps could not have made an award on any bid higher than $ 
9,637,828 ($ 7,710,262 Corps' Revised Estimate x 1.25). 



At trial, and in their efforts to establish that the Corps' estimate was not determined in a fair and reasonable 
manner, plaintiffs relied exclusively upon the testimony of their estimator, Mr. Taylor. 8 The Corps relied 
almost entirely upon the testimony of its estimator, Mr. Warren. 9 Upon [*565] direct examination, Mr . 
Warren conceded that the Corps' Revised Estimate, PX 7, p. 21, contained mathematical errors. Consequently, 
Mr Warren corrected the Revised Estimate at trial from $ 7,710,262 to $ 7,913,668.06 -- an increase of $ 
203,406. 10 On the third day of trial, the Corps introduced its $ 7,922,747 B&FE, DX 7, through Mr. [**12] 
Warren, on direct examination. That B&FE, apparently, was prepared over a three-day break in trial after 
plaintiffs had presented all of their evidence. The B&FE, DX 7, superseded the Corps' corrected Revised 
Estimate, and totalled $ 7,922,747.17. 11 Notwithstanding this submission, the Corps' B&FE did not produce a 
§ 624 awardable contract. 12 Given the fact that the Corps has modified its $ 6,060,496.01 Original Estimate, 
PX 7 p 1, three times with a Revised Estimate of $ 7,710,262.00, PX 7, p. 21, a Revised Estimate corrected 
at trial of $ 7,913,688.06, Tr. 480-481, and the B&FE of $ 7,922,747.17, DX 7, the effect of the foregoing is a 
judicial admission by the Corps that its Original Estimate was unfair and unreasonable at the very minimum by 
$ 1,862,251.16 ($ 7,922,747.17 - $ 6,060,496.01). To establish an awardable contract, plaintiffs now are 
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